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HIS HONOUR:  Mr Dreyfus, you have got something?

MR DREYFUS:  I wonder if we might mention the Gunns Limited matter, Your Honour.

HIS HONOUR:  Yes.

MR DREYFUS:  Your Honour, there are the very many counsel here, partly as a result of Your Honour having suggested on the last occasion that it might be appropriate for counsel to come on this occasion, including our learned friend Mr Escort who has come from Tasmania. 

HIS HONOUR:  Yes.  I understand, Mr Escort.  Now let me make the note of some appearances.  Now for Gunns?

MR IRVING:  Your Honour, my name is Irving, I appear for the plaintiffs in this matter.

HIS HONOUR:  Yes, Mr Irving.  Can you line up in order, otherwise it won't make any sense.  What about the first defendant?

MR BORENSTEIN:  Your Honour, I appear for the 1st, 3rd, 4th and 5th defendants.

HIS HONOUR:  Yes, 1, 3, 4 and 5.  Right.

MR O'MEARA:  Your Honour, I am here for the 2nd, 6th and 13th.

HIS HONOUR:  2, 6, 13.  

MR DREYFUS:  I think that would make me next, Your Honour, I appear with my learned friends Ms Petruni, Mr Gronow and Mr Thompson for the 7th, 8th, 14th, 15th - - -

HIS HONOUR:  7, 8, 14 - - -

MR DREYFUS:  14, 15, 16 and 17.

MR HAY:  Yes, Your Honour, I appear for the 18th, Hay, H-a-y.

HIS HONOUR:  18, Mr Hay, yes?

MR BURNSIDE:  Your Honour, I appear for the 19th defendant, with Ms Benson.

HIS HONOUR:  With Miss?

MR BURNSIDE:  Benson.

HIS HONOUR:  Benson.

MR WALTERS:  And if Your Honour pleases I appear with my learned friend Mr Russell for the 20th defendant.

MR ESCORT:  Your Honour, my name is Escort, and I appear with Mr Maher for the 10th and 11th defendants.

HIS HONOUR:  10 and 11.

MR BROWN:  If it pleases Your Honour my name is Brown I appear for the 12th defendant.

HIS HONOUR:  Is that it?  Yes Mr Irving?

MR IRVING:  Thank you, Your Honour.  

HIS HONOUR:  You can all take a seat if you can get one, if you can't you will just have to stand.  Yes, Mr Irving?

MR IRVING:  Might I commence, Your Honour, by handing to Your Honour a minute of proposed orders in this matter.

HIS HONOUR:  Yes.

MR BURNSIDE:  Your Honour should assume they are all opposed by everyone.

HIS HONOUR:  By everybody.  All right.

MR GRONOW:  Your Honour might also assume that they have not been seen by some of us, particularly me. 

HIS HONOUR:  Well they propose defences by 29 April, further and better particulars by various dates after that.  Replies some time in July, discovery in August, inspection in August, further directions in August, that's about the extent of it.  Well what do you say about these matters Mr Irving?

MR IRVING:  Your Honour, if I could just take you to a couple of matters arising out of the proposal.  First, we have received two requests already for further and better particulars.

HIS HONOUR:  Yes.

MR IRVING:  Some defendants have filed defences many have not.

HIS HONOUR:  Yes.

MR IRVING:  We have received a request for further and better particulars from one who is one firm of solicitors whose clients have not yet served a defence and in the other case, after the service of defence.



We have undertaken to try and provide further and better particulars to the clients of Phillips Fox who are the 1st, 3rd, 4th and 5th.  The requests are extensive, they stretch - - -

HIS HONOUR:  Well the writ is pretty extensive.

MR IRVING:  Indeed.  The requests are over 50 pages and cover 104 separate requests.  We have responded to each of them in the manner they require and that has taken some time.

HIS HONOUR:  So you have done that already?

MR IRVING:  We have provided a draft answers to the first 12 of the requests, and that is over 20 odd pages of further and better particulars.  

HIS HONOUR:  Yes.

MR IRVING:  It will be significant task to provide full particulars in response to all of those requests.  However we have undertaken in relation to those defendants to provide those further and better particulars by 29 April 2005.  As to the others, the other defendants, we anticipate, and if I put Mr Burnside's client on side for the moment he is in a slightly different position, we anticipate that requests for further and better particulars will be sought from the plaintiffs and some of the correspondence those defendants have already raised that they will be seeking those further and better particulars.



The timetable sought permits requests to the further and better particulars on the claim and the defence by 20 May and then an eight week period for the providing of those further and better particulars.  It is longer than the usual period.

HIS HONOUR:  Well the periods don't matter, I think I can shortcut this in some way, it seems to me as I think I expressed last time, that the ultimate resolution of this matter, if it proceeds according to what might be said to be ordinary or normal litigation procedures, will be years away.  It is the complexity of the statement of claim is such, the number of parties are such that the chances of it being able to be run as if it was an intersection collision involving two motor cars, is very remote.



It may be that there are a number of different ways in which this case can be approached, one of them which I have thought of but have done no more than that, is that it might be necessary to split it into a number of different and smaller cases.  That may be possible it may not be possible.  You are more conversant with the way in which your client puts its case than I am.  



It may be that some defendants can be, as it were, the subject of a separate statement of claim or a separate part of the statement of claim and that there are other parts of the statement of claim in which they are not involved.  It seems to me to be a waste of resources for every defendant to grapple with every allegation in this massive pleading of whatever it is, 200 pages with 500 paragraphs, when some defendants may be only involved in some parts of this matter.  Has that crossed your mind?  That it might be better to split it into a number of different cases?

MR IRVING:  It has, Your Honour, and - - -

HIS HONOUR:  And what do you say about that?

MR IRVING:  Well, we would not support such an approach, Your Honour, for three reasons.

HIS HONOUR:  Yes?

MR IRVING:  The first is that there is a great deal of overlap between the various parties involved, for example - - -

HIS HONOUR:  What do you mean, in relation to what it is alleged they have done or in relation to their relationships with each other?

MR IRVING:  Both, Your Honour, but also there is this problem, that there are a number of specific actions and a general action in the case, so to speak.  It is true that some of the defendants are only alleged to have committed wrongs in relation to one or two specific actions.

HIS HONOUR:  Yes.

MR IRVING:  But it is also alleged that they have done so, ordinarily, alongside in conjunction with defendants who have committed wrongs in relation to other of the actions.  



If the case were to be divided then the cross‑examination of defendants and other witnesses in relation to one action or part of the claim, would be replicated in other actions and parts of the claim.

HIS HONOUR:  Yes.  All right, well you say that it is not practicable to do that?

MR IRVING:  Indeed, and there are additional reasons, Your Honour. 

HIS HONOUR:  Yes.  I mean it may be that it doesn't find favour with the defendants, I don't know, but it was one idea.  

MR IRVING:  Indeed.

HIS HONOUR:  So what you are proposing is a reasonably orthodox approach to this statement of claim by having people plead to it in the next three weeks or so, or whatever time I extend that by and then have them make requests for particulars and you supply the particulars?  When is it anticipated this case will be ready for trial?

MR IRVING:  It will depend very much on how these pleadings proceed.

HIS HONOUR:  When do you want it to get on for trial?

MR IRVING:  As soon as it is ready, Your Honour.

HIS HONOUR:  What do you anticipate that is likely to be, this year, next year, 2008?

MR IRVING:  I haven't, Your Honour, turned my mind to the exact timetable that might occur after 29 August.  There will be a need for interrogatories and after the inspection of documents, which is slated here to occur on 26 August, we would anticipate that interrogatories will be extensive in the matter, Your Honour.  

HIS HONOUR:  Have you turned your mind to how long a trial of the whole of this proceeding at once would be likely to take?

MR IRVING:  Your Honour, subject of course to the defences that are raised in the matter, we would anticipate that the matter would go for some weeks, certainly.

HIS HONOUR:  Some weeks?  That is the greatest expression of optimism I have heard in this court for a long while.  I mean could you see it finishing within a year, in all seriousness?  I mean I have only read the statement of claim, I have not looked at any of the evidence, but having read the statement of claim it seems to me that particularly if whatever it is 18 or 19 parties are going to be represented and all taking part in the trial, I could not imagine it finishing within a year.  I may be wrong, it may be - - -

MR IRVING:  Within a year of now, Your Honour, no.

HIS HONOUR:  No, no, within a year of commencing the trial?

MR IRVING:  I would anticipate that most certainly.

HIS HONOUR:  You think it would?

MR IRVING:  Yes.

HIS HONOUR:  All right, well there is not much point debating that I suppose at this stage.  Well you put forward a proposal which would have defences on by the end of April, replies on by the middle of July and the discovery phase would commence around then.  Is discovery anticipated to be enormous?

MR IRVING:  It certainly will be extensive, Your Honour, and we have already put steps in place - - -

HIS HONOUR:  Well is it realistic to suggest that between reply on 29 July and 12 August, that the parties could file affidavits of discovery?  It's only two weeks.

MR IRVING:  Well from my client's part, Your Honour, the process has already commenced towards the collection of relevant material.

HIS HONOUR:  Yes.

MR IRVING:  And if the other parties consider that that's too short a period - - -

HIS HONOUR:  Yes, well having regard to the nature of this case, I am not inclined to go beyond the pleadings at this stage and see where we get to with that.

MR IRVING:  If Your Honour pleases.

HIS HONOUR:  But I will hear the other parties in turn on the general proposition that Mr Irving has put up and that is to say defences in the ordinary way, further and better particulars in the ordinary way before some date and see whether anybody else has got any bright ideas.  Is there anything else you want to say apart from that?

MR IRVING:  There are two other matters.

HIS HONOUR:  Yes?

MR IRVING:  Firstly, Your Honour, various of the defendants have raised with us the prospect that they will raise a number of other issues before the court today.

HIS HONOUR:  Yes.

MR IRVING:  And I am ready and able to address Your Honour on those issues, if Your Honour wishes.

HIS HONOUR:  Well lets wait until they raise them and then I will get you to respond.

MR IRVING:  Yes, and the second thing is this, Your Honour, after the service of the writ and the statement of claim and the appearances being filed, we did receive correspondence seeking an extended period until the middle of April for the filing of the defence from the solicitors for three of the defendants.  And they pointed to the matters which Your Honour has raised today, about the extensive nature of the pleadings and the need to get instructions. 

HIS HONOUR:  Yes.

MR IRVING:  We consented to that because we considered that the nature of the matter justified an extended period.

HIS HONOUR:  Well I thought I made an order last time didn't I, that defences be stayed until this hearing.

MR IRVING:  I think, Your Honour - - -

MR GRONOW:  Your Honour foreshadowed such an order but we did not seek it because we had agreed to consent - - -

HIS HONOUR:  You agreed, that's right.

MR GRONOW:  I think you indicated that if we sought it, it may go ahead.

HIS HONOUR:  That's right.  Yes.  All right so - - -

MR IRVING:  And the context in which the Order 1 of the proposed orders appears, is that it is - - -

HIS HONOUR:  Is in the context of you already having given some indulgence?

MR IRVING:  Yes.

HIS HONOUR:  When was this writ - it was issued on 13 December, it was served what, some time in January on most people?

MR IRVING:  No it was served on most of the defendants within two or three days of it being issued.

HIS HONOUR:  Of its being issued.

MR IRVING:  And it has been served on all of the defendants bar one, Your Honour.  That was - - -

HIS HONOUR:  Is there one still not served?

MR IRVING:  Correct, Your Honour, that is the 9th defendant.

HIS HONOUR:  Who was that?

MR IRVING:  It is a Mr Simon Brown, Your Honour.  Your Honour, you may recollect that on the previous occasion the matter was before you, Mr Gronow appeared and arising from the fact that his solicitors had issued a summons on behalf of Mr Brown and they have clarified that they had done that incorrectly, that they did not act for him.  I clarify that, they said that they did not - they had done so in error on the understanding that a conditional appearance had already been filed.  

HIS HONOUR:  There were a lot of conditional appearances filed, but they have all become unconditional by (indistinct) of time now, so.

MR IRVING:  Yes, Your Honour.

HIS HONOUR:  Yes.  So Mr Brown has not been served, but is it intended to serve him?

MR IRVING:  Yes, many attempts have been made, including three just this week.

HIS HONOUR:  All right, well eventually you might serve him and he will have to come in late.  But apart from that is there anything else you need to say now?

MR IRVING:  Mr Burnside's clients have also served a request for further and better particulars and we would propose to deal with them on 15 July 2005, with the other requests for further and better particulars.  We have given no undertaking or given no indication to Mr Burnside's clients that we would attempt to deal with them quicker.

HIS HONOUR:  Well we will just take the defendants roughly in order.

MR DREYFUS:  I might step up first, Your Honour, not so much to push in, although it is pushing in, but because we had circulated a form of proposed orders which is intended to, in a sense, engage with the point that Your Honour's just made about dealing only with pleadings up until now.

HIS HONOUR:  Yes.

MR DREYFUS:  I would also (indistinct) and I'll hand it up to Your Honour, it has been circulated to everybody.

HIS HONOUR:  Yes.

MR DREYFUS:  It has been circulated, Your Honour, and it is intended to provide an opportunity for everybody who is in the case, all defendants, to get up to the same stage.  Can I make the point before I go further, Your Honour, that other of the defendants have got their own proposals which raise matters particular to them, which is the 20th defendant - - -

HIS HONOUR:  Well this suits your clients.

MR DREYFUS:  Only the 20th defendant, all of the other defendants are content with this form of order.

HIS HONOUR:  Yes, all right.

MR DREYFUS:  And just to repeat, I am here with Ms Petruni, Mr Gronow and Mr Thompson for 7, 8, 14, 15, 16 and 17.

HIS HONOUR:  Just a minute.  Just say again, this form suits all your clients obviously, plus everybody else except the 20th?

MR DREYFUS:  Yes.  Now, if I can just say to Your Honour, as Your Honour has already observed, this - - -

HIS HONOUR:  No reference in here to the defence, that assumes a defence has been delivered, does it?

MR DREYFUS:  No.  Three, Your Honour, if I could just go through it?

HIS HONOUR:  I see, yes.

MR DREYFUS:  It is first of all intended that any defendant who has not already done so and wishes to do so, may serve a request for particulars of the statement of claim and it provides for the plaintiffs to provide particulars in response to any such request.

HIS HONOUR:  Yes.

MR DREYFUS:  And until further order, it simply suspends the requirement for the filing of defences.  It is the view we take, Your Honour, that defences should not be required until particulars have been first able to be requested and being provided.  And in addition, that there be as is provided for in paragraph 4 here, Your Honour, an opportunity for applications to be made to strike out all or part of the statement of claim.



Your Honour, this is the statement of claim that Your Honour has already observed is very long.  We say it is not merely long but it is confused, it is muddled, it is deficient in particulars and a great deal of it, we say, is liable to be struck out.  As a consequence, we say - - -

HIS HONOUR:  Well why shouldn't we move to that straight away?

MR DREYFUS:  The reason we don't want to move to that straight away, Your Honour, and I will be very direct, is that we fear that on an application to strike out all or part of this statement of claim, we will be met in part by a response from the plaintiffs that that matter or this matter or that paragraph is going to be addressed with some further particulars.  We want to see, Your Honour, before we come to strike out all or part of this statement of claim, just what further particulars are to be provided.  In other words, what is the case that the plaintiffs seek to bring here and deal with that on a strike out basis.

HIS HONOUR:  Why should you not, however, be required as in the ordinary case, to file a defence?

MR DREYFUS:  Because of, Your Honour, the great inconvenience and costs that will be associated with pleading to a 200 page long statement of claim of some 500 paragraphs.  Much of which we say is embarrassing and will not survive a strike out application.

HIS HONOUR:  Yes.

MR DREYFUS:  But it is an appropriate management of this case, that we not be required to plead to it, but rather that the particulars should be provided and that we should then be given an opportunity to come to this court to say all or part of this statement of claim should not stand.   I can just go on - - - 

HIS HONOUR:  Now that submission you have made is joined in by everybody else, except number 20, is it?

MR DREYFUS:  Yes, Your Honour, that's correct.

HIS HONOUR:  Yes.

MR DREYFUS:  If I can just complete quickly, Your Honour, because I am conscious of how many people are here going through the other orders that we seek.

HIS HONOUR:  Yes?

MR DREYFUS:  Your Honour would have observed in going through the statement of claim, that very many documents are referred to.

HIS HONOUR:  Yes.

MR DREYFUS:  We do not have those documents.  We have sought them by letter and they have not been provided.  We say, Your Honour, that it is appropriate that they be provided pursuant to - - -

HIS HONOUR:  Rule 29.08.

MR DREYFUS:  Thank you, Your Honour, yes.

HIS HONOUR:  I think.

MR DREYFUS:  29.06 - ten is it?  Or five, Your Honour.

HIS HONOUR:  Somewhere around there, yes.

MR DREYFUS:  Somewhere in Order 29.  Mr Escort has studied our rules, Your Honour, and he is probably the most knowledgeable.

HIS HONOUR:  Yes.  As being documents referred to in a pleading?

MR DREYFUS:  Inspection of documents referred to in pleadings and affidavits.

HIS HONOUR:  Well that is a matter which ought to be able to be undertaken.  There should be no problem about that Mr Irving?

MR IRVING:  Well there is, Your Honour.  

HIS HONOUR:  Why?

MR IRVING:  Arising from correspondence that we have received from some of the solicitors for the defendants, it arose in this way, Your Honour, rather than seeking to exercise any rights under Order 29 rule 10 of the rules, various of the defendants have sought instead to merely request and be given copies of certain documents.



The usual undertakings that arise on the provision of discovered documents arise as a result of the compulsive nature of the provision of those documents under the rules.

HIS HONOUR:  That may be a proposition with which argument could be taken having regard to the fact that they are disclosed in the pleading.  But leave that aside, assume that what you say is right for the moment, yes why aren't they then - - -

MR IRVING:  As we were concerned about what undertakings might arise on the provision of documents pursuant to a private agreement, certain undertakings were sought from these defendants and broadly in the nature of the usual undertakings. 

HIS HONOUR:  If they asked for documents which are mentioned in the statement of claim, why wouldn't, whatever implied undertakings as to confidentiality are in fact imposed by law, would apply wouldn't they?

MR IRVING:  Those implied - - -

HIS HONOUR:  Whatever they are?

MR IRVING:  Well indeed those implied undertakings though, Your Honour, would arise as a result of the court and the court's rules operating to compel the plaintiff to provide the documents.

HIS HONOUR:  But didn't they write and ask you for them?

MR IRVING:  They did, but they did not seek to use the procedure set out in Order 29, rule 10.

HIS HONOUR:  What is that?  You just write a letter and ask for the documents don't you?

MR IRVING:  No, a notice to produce, Your Honour.

HIS HONOUR:  Well a letter is a notice to produce, this list gets very tense about procedure.  We have habit of trying to get to the issue - getting to the substance rather than the form.  You say they have got to send a court form which says, "Please produce these documents", and if they do they are covered by rule 29?

MR IRVING:  The implied undertaking would arise.

HIS HONOUR:  All right, well I won't say anymore about that except that it perhaps ought to be done.

MR IRVING:  Your Honour, arising from the correspondence, the solicitors indicated that they would seek to provide any documents to third parties, including prospective witnesses.

HIS HONOUR:  Sorry, the people who have asked you to produce the documents under 29.10 have said they are going to send them to other people?

MR IRVING:  Yes.  They said they would provide them to a range of people, including those who are quite proper to provide them to, counsel, solicitors.

HIS HONOUR:  Yes.

MR IRVING:  But they also went on and said and prospective witnesses and possible expert witnesses.

HIS HONOUR:  Yes.

MR IRVING:  We were concerned about that, Your Honour, for the number of prospective witnesses in the proceeding might be large.

HIS HONOUR:  How did they come to tell you what they were going to do with the documents?  Was that - - -

MR IRVING:  Well we sought an undertaking, they wrote 
back - - -

HIS HONOUR:  I see, and the undertaking not to do that?

MR IRVING:  Yes, Your Honour.  In particular Maurice Blackburn wrote on 2 March 2005 and said, "Firstly as you are no doubt aware given the subject matter of the litigation many of the prospective witnesses will be located interstate.  This is likely to necessitate the forwarding of documents to them in order to facilitate an expeditious and efficient conduct of the litigation."  

HIS HONOUR:  Well there might be an argument, of course I don't know, but there might be an argument that if you mention a document in the pleading, that in some cases at least there has been an implied waver of any privilege.

MR IRVING:  Well no, Your Honour, in my submission that would not arise.

HIS HONOUR:  You say it wouldn't arise.

MR IRVING:  For reasons set out in Order 29 rule 10 which still protect the relevant privileges.

HIS HONOUR:  Yes.  Yes, all right well that might have to be dealt with at some point.  But what you are saying is that if people want documents that are mentioned in the pleading, they have got to go through the formal step of delivering a notice to produce under Order 29 rule 10?

MR IRVING:  And further than that, Your Honour, in light of the indication from some of the parties to engage in this sort of conduct, we would seek a more restricted order applying to the circularisation and dissemination of documents produced pursuant to discovery.  And indeed correspondence has been circulated amongst the parties concerning this issue.

HIS HONOUR:  Well we have gone off onto another issue, and I see time is ticking on and I have promised other people I would be doing other things at 12 o'clock.

MR DREYFUS:  I wonder, Your Honour, if it is appropriate that I just finish my - - -

HIS HONOUR:  Yes, I am sorry Mr Irving, I didn't mean to cut you off we will come back to that, but I will just finish hearing Mr Dreyfus.

MR DREYFUS:  I just want to say one thing about that matter, Your Honour, Mr O'Meara's instructing solicitors, Maurice Blackburn who act for three of the defendants, are the only party in effect who have had the full correspondence that Mr Irving is there referring to.  We have simply had no response at all to our requests, and that is the position for several of the others.

HIS HONOUR:  Did you serve a notice or a letter?

MR DREYFUS:  No, a letter, which is appropriate and indeed it demonstrates the point, Your Honour, as to why this is a case which is appropriately in a Judge managed list and it ought not be necessary for a notice to produce or any formality at all in respect of this matter.  And indeed we would be moved to comment as well that this point that has been raised just now has indeed just been raised now because it is not mentioned in the correspondence that has come from the plaintiff's solicitors in response to the requests that have been answered.

HIS HONOUR:  Yes.

MR DREYFUS:  Now, just to finish, Your Honour, you will see there at 5(b) we want, if possible, an electronic version of the statement of claim in Word, which has been refused to us.  It's a trivial enough matter, Your Honour, but it enables searching in the form in which we wish to search and in a 500 paragraph - - -

HIS HONOUR:  So do I, so - - -

MR DREYFUS:  - - - statement of claim it might be useful.  We have been offered it in - - -

HIS HONOUR:  Just before you go on, can we resolve that very quickly.  Mr Irving there should be no problem about that should there?

MR IRVING:  No, Your Honour, look we have provided - I think a copy has been sought and we provided a PDF version of the document.

MR DREYFUS:  It's not searchable.

HIS HONOUR:  That might not be searchable.  What Mr Dreyfus wants is a Word version.

MR IRVING:  Right, OK, well we can - - -

HIS HONOUR:  Can you obtain some instructions so that I don't have to make an order about that?

MR IRVING:  Yes, Your Honour.

HIS HONOUR:  Can you do that now so that we can tell parties that that will be coming to them quickly by email.  If we can at least clear that up.

MR IRVING:  Yes, Your Honour.  

HIS HONOUR:  Yes, very well.  Well I won't make any order but I will note that the plaintiff's counsel has stated that a Word version of the statement of claim will be emailed to all those solicitors who supply their email address, and to my associate.

MR IRVING:  If it assists, Your Honour.

HIS HONOUR:  So that we have got a Word copy of that.  Yes, very well.

MR DREYFUS:  Thank you for sorting that out, Your Honour.  It had been refused to us, but we are very pleased to see that it is now being offered.

HIS HONOUR:  Yes, right.

MR DREYFUS:  There is one other matter that is raised other than liberty to apply and costs reserved, Your Honour, and it is this, it is number six in our proposed directions.

HIS HONOUR:  Yes.

MR DREYFUS:  And it arises in this way, it arises really as a consequence, an unfortunate one, Your Honour, of the practice direction governing the conduct of proceedings in this list.  This is a case which should always have been entered in the major torts list because if ever there was a case that called for judicial management it is this case.  

HIS HONOUR:  Yes.

MR DREYFUS:  We saw that as soon as we were all briefed and had a chance to examine the statement of claim.  We gave advice that it was appropriate to enter the case in this list, it was so entered and it was not opposed by the plaintiff.  But the consequences that our instructing solicitors who have accepted this case pro bono subject to a right to any costs that are properly recovered from Gunns, and all of counsel indeed who are appearing in this case with me pro bono on the same conditions.

HIS HONOUR:  Yes.

MR DREYFUS:  Are left in the position that having been the party entering the case in the list the 7th, 8th, 14th, 15th, 16th and 17th defendants for whom representation has been arranged by the Public Interest Law Clearing House find themselves in the position of, according to the practice direction in this list or the practice note in this list, being obliged to pay the transcript cost.

HIS HONOUR:  Yes.

MR DREYFUS:  We say, Your Honour, that that cost ought be visited on the plaintiffs, it is of course going to be part of the costs of the proceeding - - -

HIS HONOUR:  Costs in the cause ultimately.

MR DREYFUS:  And the basis for it, Your Honour, is simply the case always ought to have been commenced here and managed by a judge.

HIS HONOUR:  Yes.

MR DREYFUS:  Had it been properly done, as it should have been in the first place, the plaintiff would be bearing the costs which we seek to have borne at first instance as it were, by the plaintiff from hereon.  They can afford 
it - - -

HIS HONOUR:  Yes, it is the order that is made almost universally against the Commonwealth in this list.

MR DREYFUS:  Indeed, Your Honour, we don't suggest that Gunns is as big as the Commonwealth but - - -

HIS HONOUR:  The Commonwealth bears it with a strong fortitude.  Mr Irving, what do you say about that?

MR IRVING:  Perhaps, Your Honour, if I could have the opportunity to obtain instructions about that matter?

HIS HONOUR:  Yes, very well.

MR IRVING:  At some stage, and correspond with Mr Dreyfus or the defendants - - -

HIS HONOUR:  I would be inclined to make the order today, I don't think we need to have too much discussion about it.  It is a management matter which it is essential that this case be managed, it could not possibly operate otherwise, it should have been issued in the major torts list, it wasn't but that doesn't matter.  But it is here now and the circumstance in which it is here would, I think, probably justify the sort of order Mr Dreyfus is saying, I will hear you of course, but I would like to clear that up today.  I don't think it should go any further, we need to - these sorts of things need to be dealt with and dealt with - the idea of the major torts list is to have rapid disposition of issues that are of no consequence and I regard this as being a matter of no consequence and it ought to be dealt with very quickly. 

MR IRVING:  Yes, sir.

HIS HONOUR:  So can I invite you to get instructions even if it takes time, while we go on with something else.

MR DREYFUS:  Can I just say, Your Honour, as I indicated Mr O'Meara was in a position to address Your Honour further in relation to this production of documents point because in a sense the dispute has been more crystallised with his instructing solicitors than with ours.

HIS HONOUR:  Yes, well let's deal firstly with the proposition by the plaintiff that the defendants file defences and the proposition by all or most of the defendants that defences not be filed until after further and better particulars have been provided.

MR O'MEARA:  Your Honour, what I am going to say about documents is likely to affect both the question of defences and the question of particulars, because that is something that has arisen in the correspondence between my clients and the plaintiff.  I would like to draw those three distinctions - - -

HIS HONOUR:  All right, well I will let you say what you want to say about the documents Mr O'Meara.

MR O'MEARA:  In early February, Your Honour, I unfortunately don't have a copy of the letter, we wrote to the plaintiffs' solicitors and we said, "We have got your statement of claim, it's very complicated, there are a few things we would like to note about it.  Firstly it refers to a whole heap of documents, we'd like those documents and we are going to correspond with you" - - -

HIS HONOUR:  Just a second.  Yes, go on, sorry Mr O'Meara.

MR O'MEARA:  Just check where I was, Your Honour.  

HIS HONOUR:  Yes.

MR O'MEARA:  We said, "Firstly your statement of claim refers to a lot of documents, we are going to write to you separately and ask for those documents.  Secondly, we think we might need particulars of your statement of claim, but it is very big and we are reading it."

HIS HONOUR:  Yes.

MR O'MEARA:  "Thirdly, as time stands at the moment, because of the Christmas adjournment, we need an extension of time for the defence", and we proposed I think 15 April but that was in the context of that letter based upon documents and particulars and the like.

HIS HONOUR:  Yes.

MR O'MEARA:  And then on 10 February we wrote a letter to the solicitors for the plaintiff and unfortunately, I will hand to Your Honour there is a bundle of the correspondence but I am not going to burden Your Honour with all of the correspondence.

HIS HONOUR:  Yes, all right.  Right.

MR O'MEARA:  You will see, Your Honour, that it commences with a letter of 10 February.

HIS HONOUR:  Yes.

MR O'MEARA:  It refers to the reference in the statement of claim for numerous documents and it refers to Order 
29 rule 10.  And it says, "We trust a notice to produce won't be necessary and we would like the documents in the schedule that is attached to be produced within seven days."

HIS HONOUR:  Yes.

MR O'MEARA:  Now these documents are important, certainly in respect of the 6th defendant for whom I appear which is The Wilderness Society, for a reason which is apparent.  If I can take Your Honour briefly to an allegation that appears on multiple occasions in this pleading, but for convenient reference at the very last paragraph in the pleading which is at p.215, paragraph 529.

HIS HONOUR:  Yes?

MR O'MEARA:  That is that it is there alleged that each of the acts done in the campaign against Gunns which was (indistinct) defined very early in the pleading, by the defendants, so every one of the defendants but including presumably The Wilderness Society directing itself, was also done at the instruction and on behalf of the Wilderness Society.  Now that is an allegation, which in various guises, is made not only in globo at the end of the statement of claim, but it is made in respect of each of what is called sub-campaigns in the pleading.

HIS HONOUR:  Yes.

MR O'MEARA:  Now on each occasion that that allegation is made it is un-particularised and more importantly, when allegations of individual conspiracies are made throughout the pleading, there is reference there to discussions which involved The Wilderness Society, but there is not the usual particulars about dates, places, who was involved and the substance of what was said.  There is reference just barely to discussions and that is it.  



So when we referred to particulars it was not an unreasonable proposition that we'd need particulars.  And another matter makes it even more not unreasonable, if I can use a double negative, and that is that throughout this statement of claim there is allegations that The Wilderness Society and various other of the defendants well knew things.  That is knew about terms of contracts and knew about terms of other documents.  



Now they are the documents that we tried to get and when we tried to get them, Your Honour will see from the terms of that correspondence, the first point that was taken against us was nothing to do with Order 29 rule 10 and not making a notice to produce.  



You will see the next letter in the bundle is our letter of 18 February, so over a week later saying, "We haven't had a response".  And then on 21 February there is a letter from the solicitors for the plaintiff EMA Legal who says, "We are worried about documents being promulgated", as they say, "To other people, so we want a written undertaking by each of your clients that they understand the restriction on discovered documents."  And we thought that's all right, so my instructors wrote back on 24 February and said, "We are prepared to give the following undertakings".  



Then the matter descended in a sequence of correspondence with them saying, "No, no, no, now we want an undertaking from a partner at Maurice Blackburn.  No, no, no, we want very particular forms of undertakings", and throughout this correspondence, and if I can take Your Honour to the Maurice Blackburn Cashman letter of 2 March 2005 the second bullet point made is, "Our clients are aware of the effect of the applied undertaking attached to discovered documents".



One point that is made over and over in this bundle of correspondence which is over a dozen letters, is that our clients are aware of the implied undertaking, there is not the slightest suggestion that they don't consider it to apply to the documents that will be produced, albeit that those documents are referred to in terms in the statement of claim and how we can plead to it without seeing the documents is unfair matter to start with.  



We make the point that we consider the implied undertaking to apply and in opposition to that point, through piece of correspondence after piece of correspondence the point is taken, "No well we want undertakings from witnesses you might give the documents to", in circumstances where un-particularised allegations are made which was sought to assert that an instruction on behalf of The Wilderness Society, every person referred to in the statement of claim, some of whom are parties some of whom are not parties and some of whom are referred to as other protesters and not even named, are said to have done everything on our behalf.  



Now in order to get the instructions that we need to try and come to grips with this statement of claim, we would have thought the most reasonable thing to do, would be to give us the documents which are referred to in summary form and so eloquently and repetitiously throughout the statement of claim, but no for two months the matter dragged on and eventually it got to the point, in this bundle of correspondence, where the plaintiff said, "We want written undertakings in very voluminous form from all defendants."

HIS HONOUR:  Let's go back and play it by the rules, if you play it by the rules the person producing the documents has got no right to seek any undertakings.  The undertakings are implied by law and that is that.

MR O'MEARA:  Exactly right, Your Honour.  And we got caught in this Alice in Wonderland correspondence which quite frankly, having not been given these minutes of orders this morning, we were a little surprised that the plaintiff was not agreeing with the form of orders suggested by Mr Dreyfus' clients, and with which we agreed.  



We were given those form of orders in the past couple of days, but this morning the form of orders is handed up to the court with no notice to us at all and it seeks an abbreviated timetable where for two months the plaintiffs have been dragging their feet.
 Now in these circumstances - - -

HIS HONOUR:  So the thing is no one has got the documents yet?

MR O'MEARA:  Exactly right, Your Honour.  

HIS HONOUR:  Well that has got to be - - -

MR O'MEARA:  So the first thing is we need the documents, the second thing is we need to request for particulars of the on behalf of, on instruction of, discussions and so forth, so that when we come to argue about the adequacy of those pleadings if they need to be argued about, it won't be said, "No, no, no this is all curable by particulars."  That is why the defendants have agreed particulars are very important.



Then that point having been established in the particulars that are provided, there can be what argument there needs to be about this pleading and then after that defences can occur.  It is on that basis that my clients have agreed in the form of orders that Mr Dreyfus' clients have proposed, that is documents, particulars, defence.

HIS HONOUR:  Yes, well Mr Irving why is it that - I mean why don't we just go back to square one, you insist on a notice to produce, all right they'll give you a notice to produce, but that's it, you get no undertaking.

MR IRVING:  Well, Your Honour, it is because of the expressed indication from Maurice Blackburn Cashman on behalf of their clients, that they are proposing to provide these documents to third parties.  That's one of the problems.

HIS HONOUR:  Where is that indication?

MR IRVING:  Your Honour, if we go to the letter - - -

HIS HONOUR:  I assume I have got it here somewhere?

MR IRVING:  Yes, if you go for example to the letter dated 24 February 2005.

HIS HONOUR:  Yes.

MR IRVING:  From Maurice Blackburn Cashman.  

HIS HONOUR:  Yes, I have got that.

MR IRVING:  It sets out the proposed undertakings by each of the clients including in the third point there, "The Wilderness Society Inc. will not provide the documents provided by the plaintiffs", to a number of people mentioned there and it includes in the final two lines, "Persons providing instructions on its behalf and prospective witnesses, including expert witnesses".

HIS HONOUR:  Well why can't they do that?

MR IRVING:  Well for this reason, Your Honour, there is a third party who is provided with, given a copy of, the document, sent the document, is under no obligations about confidentiality and undertakings compared with solicitors and defendants.  That’s the first problem.

HIS HONOUR:  But normally a party would be entitled to discuss the contents of a document obtained in this way with a person who is going to give evidence for them.  That would not breach the implied undertaking.  How else can you defend a case.

MR IRVING:  Well there is a difference between showing a document and giving them copies.  The proposed undertaking that we sought would permit them to show the document to the party, to the prospective witness.

HIS HONOUR:  What does show mean?  I mean does it say, you know, "You can have it but you cannot have it in your hand"?  I mean it's - - -

MR IRVING:  Well not make copies of.  Not give them a copy for their own - to their own (indistinct), so that they can - and the proposed undertakings that we sought very clearly set out that there were not to copy or disseminate 
that - - - 

HIS HONOUR:  Well that might have to be litigated.  I mean if it has to be litigated we'll litigate it.  I mean I don't want to get into it, but if this is played by the rules they will serve a notice to produce on you and you will object and we'll have a summons about it.

MR IRVING:  Yes.  Yes, Your Honour, that may well be the case.

HIS HONOUR:  That may be the way to resolve it rather than having continuous argument backwards and forwards if it can't be agreed.  You say there is some restriction that ought to be imposed upon the use of the documents, they say, "We need to discuss these documents or give copies to people in order to get instructions", because there are so many people involved and so many allegations, including allegations as Mr O'Meara says, about people who aren't parties but are said to have been acting on behalf of his client.  Now, that may have to happen.



That is why I say when do we think this case will ever get - this little issue that we are discussing at the moment, I can see six or nine months in that without much difficulty.  You might want to go to the court of Appeal, I mean there is - and further, I mean so I don't mind, I mean that is what we are here for.  But let's just get back to that, your position is that there should be extra undertakings other than those implied by law because of what you fear or believe might happen to some of these documents?

MR IRVING:  Yes, Your Honour.  And for other reasons, but perhaps, Your Honour, it might be best if notices to produce were served and then the plaintiffs will respond to them and if it is - that may well resolve the issue for some of the parties, if not for others.

HIS HONOUR:  Yes well gentlemen what I am inclined to do, having had that discussion is to order, as the first order, that the defendants' solicitors deliver, file and serve notices to produce pursuant to rule 29.10 in respect of those documents they seek production.  Is it production that is called?

MR O'MEARA:  Your Honour, can I be heard as to why that order might not need to be made?

HIS HONOUR:  Yes.

MR O'MEARA:  There are two reasons, Your Honour, the first is that my clients have acknowledged that they are bound by the implied undertaking.

HIS HONOUR:  Yes?

MR O'MEARA:  If the plaintiffs think at some later time that the undertaking has been breached they can commence proceedings for contempt against my clients.



The second point is this, further in the correspondence, when this point was raised my clients who were trying to bend over backwards to accommodate these real or perceived concerns, in the letter of 10 March by Maurice Blackburn Cashman, I am sorry, it is the wrong letter.  Sorry, it is the letter of 2 March by Maurice Blackburn Cashman on the second page, it 
said - - -

HIS HONOUR:  2 March, just a minute. 

MR O'MEARA:  In the paragraph which commences, "However in order"?

HIS HONOUR:  I don't think I have got that, yes I have.  Yes, go on.

MR O'MEARA:  On the second page, Your Honour, "However in order to alleviate the concern expressed on behalf of your client", and albeit we consider the concerns to be unfounded, "Maurice Blackburn Cashman is prepared to indicate that if it provides documents for respective witnesses including expert witnesses, it will do so on the condition that those prospective witnesses promise to us not to further copy those documents, and return those documents to us upon fulfilment of the purpose for which the documents were provided to them."  So - - -

HIS HONOUR:  Well has that been accepted by the solicitors for the plaintiff?

MR O'MEARA:  No, no.  They say that is not good enough.  So we say that this is jumping - - -

HIS HONOUR:  Well that is why I say we are going to have to have a summons about this.  And the way to start the summons is for you to give the notice so that everything is done in - Mr Irving wants everything done according to Hoyle well we'll do it according to Hoyle.  But the end point will be a resolution of this problem.  And if he says that is not good enough well then I will have to determine what is good enough if anything is good enough.  If anything has to be done.  I may ultimately say there should be no ultimatum, but as I perceive it what the plaintiff wants to do is to have this process supervised by the court, well it will be supervised by the court.  

MR O'MEARA:  Your Honour, the plaintiff's before the court, and is before the court now and this issue has been bubbling through a sequence of correspondence which in the last steps of correspondence said, "If this cannot be resolved we will have to raise it at the directions hearing".  It was raised at the directions hearing initially by the plaintiff and now I have responded to it.

HIS HONOUR:  Yes.

MR O'MEARA:  It does not get any better upon the issue of a notice to produce.

HIS HONOUR:  Well except that there may be questions of argument as to the extent of the implied undertaking when documents have been, it might be the matter I raised right at the beginning I don't the answer to this, but if a document is referred to in a pleading there may be questions of implied waver which don't apply to documents for example, produced upon having been discovered in an affidavit of discovery.  There may be different considerations I don't know.  I have not met this particular problem before.

MR O'MEARA:  Your Honour, that is the point that is anterior to the concession that my clients have made in the correspondence, that they consider the implied undertaking to apply to them in connection with the production of these documents.

HIS HONOUR:  Yes.

MR O'MEARA:  That only arises if they think the undertaking does not apply and they say they are aware of the undertaking and they consider it to apply.  So that concession having been made, we are here and it is the normal piece of litigation in my submission.

HIS HONOUR:  Yes.

MR O'MEARA:  And we need these documents so that - - -

HIS HONOUR:  You say it should be decided now?

MR O'MEARA:  Yes.

MR DREYFUS:  Can I say something too, Your Honour?

HIS HONOUR:  Yes?

MR DREYFUS:  The notice procedure provided for in Order 29.10 is an absolute right, Your Honour.

HIS HONOUR:  Sorry 29?

MR DREYFUS:  29.10.

HIS HONOUR:  Yes?

MR DREYFUS:  Is an absolute right conferred on a party to require production by the party pleading of any document referred to in that party's pleading.  There is no suggestion of judicial discretion, Your Honour, and there is a possibility for the party to claim privilege in respect of certain documents, and there is also a let out for the party who says, "That document is no longer in my possession".  Beyond that it is the end of the matter and we say, Your Honour, that our letters in a judge directed list, should stand absolutely as requests already made and that is why we have sought the order in the form in which we have expressed it.



It is not a matter that should be left to moulder, it is a very important preliminary step from our point of view, to even begin to decipher this statement of claim.  And we would say to Your Honour, indeed echo Mr O'Meara, that if the plaintiffs fear some contempt or breach of the rule and a Home Office v. Harmon, has been committed at some time thereafter they have got remedies.  And that is the way it needs to be dealt with, not in some kind of sort of fishing expedition by the plaintiffs trying to get some further restrictions which the rules don't entitle them to, placed on this very straightforward procedure.

HIS HONOUR:  Yes.  Well Mr Irving, why do you say that there is any basis for seeking - I mean you say they might hand them to somebody else, well they haven't - you have got no proof that they have done so and until that happens where are you?

MR IRVING:  Well as to what they proposed to do with the documents, that may well be the subject of evidence before Your Honour on the return of an application or a summons for their indication - - -

HIS HONOUR:  Mr Dreyfus and Mr O'Meara say that I should make orders today.  That is how we do it in this normally, we don't bother with summonses very often, we generally sort the matter out and hear argument and then make an order.

MR IRVING:  Well this has arisen out of - these requests have arisen out of an attempt to reach private agreement between the parties about certain documents.  Not pursuant to requests made under the rules.  If a request had been made under the rules and it had been refused then the matter would be properly before Your Honour today, to be able to determine here and there.  But no such requests having been - - -

HIS HONOUR:  But why aren't the letters a request?

MR IRVING:  Well the order itself contemplates and stipulates the terms or the means by which the - - -

HIS HONOUR:  By calling it a notice to produce?

MR IRVING:  Sorry?

HIS HONOUR:  By calling it a notice to produce?

MR IRVING:  Yes, and stipulating that it shall be in accordance with the particular form 29C from recollection.

HIS HONOUR:  Yes. 

MR IRVING:  Your Honour, there are other concerns as well about the provision of these documents.  

HIS HONOUR:  And what are they?

MR IRVING:  Your Honour, they include it appears that some of the defendants may - well no I withdraw that, Your Honour, it's a matter for evidence and that evidence is not currently before the court, so perhaps it would be improper for me to pursue that line without that evidence.

HIS HONOUR:  Well I don’t discourage people from telling me things if they can be the subject of evidence, I don't want scuttlebutt or hearsay, but if there is a letter or something I will read that.

MR IRVING:  It is not a matter of correspondence between the parties.

HIS HONOUR:  Well in that case we better not go into it.

MR IRVING:  So it is best left as it is.

HIS HONOUR:  So your position is that you say this matter ought not to - that there ought to be a formal procedure instituted in respect of these documents, to enable you to make some sort of response and have an argument about some or other documents should be produced and under what circumstances they should be produced?

MR IRVING:  Yes, Your Honour.

HIS HONOUR:  Yes, all right.  Well now what do you say about the postponement of defence?  I might give you, my preliminary view is that it would seem if you got defences now and you could order them, they will be a series of denials of everything.  They will be of very little help but they will stop judgment being entered.  That does not help you, it does not help the court.  My inclination would be to ensure that the parties, that the defendants had particulars and documents before they were required to defend them.

MR IRVING:  Yes, Your Honour, I understand that there 
should - - -

HIS HONOUR:  Do you demur from that?

MR IRVING:  Yes, Your Honour, in that if there are a series of admissions in the parts of the defence then it would narrow it considerably the matters on which further and better particulars will be sought.  

HIS HONOUR:  Right.

MR IRVING:  And there are most certainly, within statement of claim, an enormous amount of carefully particularised allegations and those - - -

HIS HONOUR:  Take that one that Mr O'Meara pointed to, each of the acts done in the campaign was done at the instruction and on behalf of The Wilderness Society.

MR IRVING:  There are certainly paragraphs for which further and better particulars could properly be sought.  But, Your Honour, Your Honour will be aware from your reading of the pleading that the overwhelming majority of the pleading sets out very carefully who it was who performed certain acts on certain days and how they did it, and by which means it is unlawful.  



It may well be that once the defences are provided, that there is a considerable narrowing of the issues in dispute.  It would avoid the need for extensive further and better particulars and, Your Honour, there serves about - I withdraw that.  The problem one sometimes faces in these proceedings it that further and better particulars are sort of almost every paragraph and it provides an enormous quantity of work and if that can be avoided - - -

HIS HONOUR:  Well I would have thought that having issued this proceeding it would have been foreseeable and foreseen that there was going to be an enormous quantity of work to be done on your client's part.

MR IRVING:  Indeed, Your Honour. 

HIS HONOUR:  You cannot produce a 200 page statement of claim without saying, "We are going to have to do some work".  Is there anything else you want to say about the postponement of the defence?

MR IRVING:  No, nothing further as to the postponement of the defence, Your Honour.

HIS HONOUR:  All right.  Well let's look then at the question of your proposed orders which were - - -

MR BURNSIDE:  Before Your Honour does that, could I say something about the notice to produce question?

HIS HONOUR:  Yes?

MR BURNSIDE:  Your Honour, in our submission, what our learned friend is concerned about is a question of form only and that question of form should not get in the way of the reasonably expeditious progress of this litigation.  We would invite Your Honour not to make the order you foreshadowed before but rather an order that any request for documents referred to in the statement of claim be treated as a notice to produce under Order 29 rule 10, because that is sufficient to engage the compulsive force of Order 29 rule 10 and it is the compulsive force that gives rise to the undertaking.



Now the undertaking, Your Honour, needs to be understood.  What Mr Irving has said so far is apt to mislead you about the nature of the undertaking.  The undertaking implied and identified in Harmon v. The Home Office is an undertaking not to use the documents for purposes collateral to the litigation.

HIS HONOUR:  Yes.

MR BURNSIDE:  Privilege is a quite separate point.

HIS HONOUR:  Separate issue, yes.

MR BURNSIDE:  And Order 29 rule 10 gives a party, if so requested, the right to take objection in relation to privilege documents and come to the court on evidence saying that the particular documents shouldn't be produced for that reason.  No such response has been made yet, if it is in relation to some documents, it can be dealt with here.  But as for all the rest of the documents which don't look as though they could possibly attract a claim of privilege, Order 29 operates of its own force and if Maurice Blackburn say that they intend to show copies of documents to intended witnesses, they are entirely within their rights.

HIS HONOUR:  Yes.  

MR BURNSIDE:  And Mr Irving shouldn't be complaining about it here.  And to say that he now wants to delay the process by another couple of months by making everyone start again with notices, in our submission is a grotesque waste of time in litigation that is already sufficiently complex and likely to be pretty time consuming.

HIS HONOUR:  Yes.

MR BURNSIDE:  So.

HIS HONOUR:  Yes, well thank you Mr Burnside, I will note that as well.  Is there anything else you wanted to say about that?

MR BURNSIDE:  Just if you wanted authority for the starting proposition, it is Patrick v. Capital Finance (2003) FCA385, among other cases and Harmon v. Home Office.

HIS HONOUR:  And Harmon v. Home Office itself.

MR BURNSIDE:  Yes.

HIS HONOUR:  It is the ulterior purpose prohibition that is 
the subject.

MR BURNSIDE:  Exactly, exactly.

HIS HONOUR:  Yes, all right, well let's go back to Mr Irving wants to have defences before 29 April, having heard him and heard Mr O'Meara, Mr Dreyfus and none of the defendants, I assume, dissenting from Mr O'Meara and/or Mr Dreyfus' submissions if you do - - -

MR WALTERS:  Your Honour, we don't dissent, but perhaps I should just place the 20th defendant's position in context.

HIS HONOUR:  Yes?

MR WALTERS:  It's not different, but for our part we will seek to strike out the statement of claim insofar as the - - -

HIS HONOUR:  Well I think others are going to do that too.  

MR WALTERS:  It is a question of when that happens.

HIS HONOUR:  Yes, that's one step further down the track.  I do not propose to order defences prior to the provision of documents and further and better particulars.  So that the orders I propose to frame will be on the basis that defences are postponed until particulars and documents, that is the documents to which we have been discussing, are provided.



Now to that end, if I take firstly Mr Irving, what do you say about treating any request for documents referred to in the statement of claim as a notice to produce under 29.10?  That is the sort of order I would make in this list all the time, I might say.  I probably don't even need to do it, but what would be wrong with that?

MR IRVING:  Well if that were done, it would essentially leave it to the plaintiffs to respond to that within the timeframe contemplated by the rules and if any objection were raised it would be raised - - -

HIS HONOUR:  Yes, they can be raised then.

MR IRVING:  Look, Your Honour, I can understand that approach.

HIS HONOUR:  Yes.

MR IRVING:  Yes.

HIS HONOUR:  All right, well let me put forward some orders and if anyone wants to disagree with them, (1) that any request by letter already made or to be made for the inspection of documents referred to in the statement of claim, be deemed to be a notice to produce given in accordance with rule 29.100C, 29.10(2).  (2) that any defendant, that all defendants be at liberty to serve a request for further and better particulars on the plaintiffs' solicitors in respect of the statement of claim by - now do you need a date for that request?  Mr Dreyfus has suggested 22 April, is that a reasonable date for all of the defendants to have their requests ready by?  Does anyone - - -

MR WALTERS:  Your Honour, from our point of view we first want to see whether we are successful in striking out, we may  then want to have a request for particulars.

HIS HONOUR:  So you don't want to make a request for particulars.

MR WALTERS:  Not at this stage, we think it is more appropriate for us to proceed with the strike out application.  We can understand why others might have a different view.

HIS HONOUR:  Yes, all right, well you don't seek to do it, you will have leave to do it, you will have to apply for further leave if you want it later, but for the moment no one demurs from 22 April.  You can have your requests drawn by then.  Very well, by 22 April 2005.  Now, Mr Irving response, Mr Dreyfus says 6 May.

MR IRVING:  Yes.

HIS HONOUR:  I think that might be a little bit tight.

MR IRVING:  Yes, Your Honour.

HIS HONOUR:  How long do you say you need to - you were going to have it the 1st, 3rd, 4th and 5th, by 29 April.

MR IRVING:  No, we have had that request for a number of weeks.

HIS HONOUR:  You have already had it for some time, yes.  Well how long do you - - -

MR IRVING:  Two months.

HIS HONOUR:  How long do you say?

MR IRVING:  Two months, Your Honour, we think will be an appropriate time.

HIS HONOUR:  Yes, that is 22 June.

MR IRVING:  Yes, Your Honour.

HIS HONOUR:  Does anybody object to 22 June.

MR DREYFUS:  Yes, Your Honour.

HIS HONOUR:  Yes, Mr Dreyfus?

MR DREYFUS:  It's much too long.  We have a concern about this proceeding generally, the fact that the plaintiffs are prepared to let it drag on, raises concerns for us about indeed the real purpose of the proceeding at all.

HIS HONOUR:  Yes?

MR DREYFUS:  This is a proceeding brought in the Supreme Court of Victoria, it hangs over the heads of our six clients, and indeed the heads of all the other defendants, we want it dealt with and expeditiously.  And we would have thought, Your Honour, that the plaintiffs having decided to commence this proceeding, ought not be heard to say, "Well that will take us a very long time".  



It is their case, they have pleaded it, they have no doubt had months to consider their pleading, before serving it.  It was served last December, they must have known that we will be seeking - and indeed they have known clearly from several defendants already - that further particulars are sought.  And to suggest now that two months is appropriate is something this court, we say, really shouldn't countenance.  Perhaps the 
further - - - 

HIS HONOUR:  Well they are going to be met with eight or nine - I mean taking people in groups according to appearances, they are going to be met with eight or nine requests, aren't they?

MR DREYFUS:  Which will - - -

HIS HONOUR:  Some will be similar.  

MR DREYFUS:  They have got three already, we act jointly for six defendants and are not proposing, Your Honour, to serve six separate requests against them.

HIS HONOUR:  No that is why I counted, there is about nine different camps here, as I count them.

MR DREYFUS:  And to say that is difficult for us, Your Honour, is again a matter for them entirely.  The plaintiffs have to resource this case.  They have brought it, they have chosen to bring it against 20 defendants and it has to be properly resourced.  There will be a great deal of overlap, Your Honour, in the particulars that are provided, self evidently, because many defendants will be requesting particulars of precisely the same paragraphs of the same things.  



We have already had a concession by Mr Irving in respect of the only paragraph that has been mentioned, it is fairly obvious the things that need to be particularised and we would resist, Your Honour, two months.

HIS HONOUR:  Yes.  What do you say Mr Irving?

MR BURNSIDE:  Your Honour, can I explain further?

HIS HONOUR:  Yes, what do you say Mr Burnside?

MR BURNSIDE:  I'm for the 19th defendant, we served a request on 21 March, and there is not even any provision in the orders currently proposed for us to get a response to that until late June.

HIS HONOUR:  Yes.

MR BURNSIDE:  That is obviously far too long.  But the other broader point is that the statement of claim alleges acts by various people starting in around about 2002 I think, but focusing on late 2003 to the middle of 2004.  It looks as though they began preparing their statement of claim or began preparing their action in the second half of 2004.  So they had about six months to put it together.  We assume, given the breadth of the allegations made, that they have evidence to support each allegation in the statement of claim.  Preparing particulars should be a matter which is maybe administratively complex, but it should not be difficult.  And assuming that they have got the resources to run a case that deserves a 200 page statement of claim, in our submission, the defendants should not be disadvantaged merely because a complex case generates a complex task for the plaintiffs.  It is inevitable.

HIS HONOUR:  Yes.

MR BURNSIDE:  And they will be saying this at every step, you know, "We need months and months and months to do anything because it is complicated".  Well that is their doing.

HIS HONOUR:  Yes.  Mr Irving, what do you have to say?

MR BORENSTEIN:  May I say - - -

HIS HONOUR:  Sorry.

MR BORENSTEIN:  I just wanted to indicate, Your Honour, that my client has in fact served their request for further and better particulars and that - - -

HIS HONOUR:  You are 1, 3 - - -

MR BORENSTEIN:  1, 3, 4 and 5, Your Honour.

HIS HONOUR:  Yes?

MR BORENSTEIN:  We served the request in the middle of February and indeed it was served at that time for the various sorts of reasons that my learned friend Mr Dreyfus raised earlier, with a view to finding out if that's the best you can do, now we are going to seek to strike parts of it out.

HIS HONOUR:  Yes, yes.

MR BORENSTEIN:  Originally we sought provision within 21 days, an extension was sought, we granted that.  A further extension was sought but we did not agree to that so we are back here in relation to it.



The orders which were proposed by Mr Irving, in fact my friend Mr Irving - - -

HIS HONOUR:  He says 29 April - - -

MR BORENSTEIN:  29 April.  I don't believe that will be complied with to be perfectly honest, the draft we have got in relation to is, (a) inadequate and (b) it only deals with one sub-cause of action.  We would seek it before the date that I think was proposed which was the middle of June.

HIS HONOUR:  Yes.

MR BORENSTEIN:  Because they have already had it for two months, aside from the fact that various matters should have been dealt with in the first place, un‑particularised allegations of knowledge and other stages that might - the rules are expressed, they have to be provided.

HIS HONOUR:  Yes.  Well the rules require a number of particulars that ought to have been in the statement of claim that aren't there.

MR BORENSTEIN:  Indeed, exactly so, Your Honour.

HIS HONOUR:  There's no doubt about that.  Yes, all right, Mr Irving, what do you say?  You are going to have to do better than eight weeks.

MR IRVING:  Well, Your Honour, we wish to provide the court with as much assistance as we can in the drafting of these pleadings, so that ultimately when it comes on for trial the pleadings are in a complete and proper form and are in the best form to be of most assistance for the court.  



Drafting further and better particulars carefully and thoroughly responding to each request of which there may be hundreds, requires careful work and careful thought.  It is, as has been noted previously, an extensive pleading and it may well be that extensive particulars are sought.

HIS HONOUR:  Some of them will be simply request in accordance with rules which ought to have been complied with in the pleading.  There are a number of matters, without going into them in detail, but on my very quick reading there are allegations of states of mind, allegations of knowledge in respect of which the rules haven't been complied with.  That is not unusual but the further and better request will almost certainly address those things and they will need to be - - -

MR IRVING:  Indeed, in the statement of claim of this size and scope, imperfection is likely to creep in.

HIS HONOUR:  Yes.

MR IRVING:  However, there are very extensive particulars provided to the overwhelming majority of the statement of claim as it is.  We will be facing requests for particulars from up to seven firms, we have received some requests which are over 50 pages in length, run to 100 odd paragraphs.  And merely to provide responses to the first 12 of them, we have drafted 20 pages, in excess of 20 pages of particulars.  



Now, Your Honour, on that basis if we are facing a similarly extensive request from most of the firms, the particulars may well exceed the length of the statement of claim many times.

HIS HONOUR:  Yes.

MR IRVING:  And that is work that requires careful consideration and time, Your Honour.  The defendants are not, in accordance with the orders that Your Honour's proposed, being required to serve defences in the interim.  Your Honour, there is no prejudice for them in us being provided with the period that we have sought.  



As to the progress of the matter, we came before the court today with a timetable for the progression of as many steps as was reasonable, my clients are here to progress the matter towards trial, but we want to ensure that as it does so the pleadings are in a proper state for the court to be able to deal with.

HIS HONOUR:  Yes.  Yes, very well.  I will order that the further and better particulars requested by the parties be provided by 10 June 2005.  I will make a further order that no defendant be obliged to file and serve any defence until further order.  That is Order 4.  Is there any other order needed now, apart from there?

MR DREYFUS:  Perhaps just an order in respect of the transcript, Your Honour.

HIS HONOUR:  Yes, the transcript, what have we - - -

MR IRVING:  I have obtained instructions about that matter, Your Honour.

HIS HONOUR:  Yes, so that the carriage of the action in a fact will be with the plaintiff and in particular as to the production of transcript on each hearing?

MR IRVING:  Yes, Your Honour.

HIS HONOUR:  I propose not to deal with this case on major torts days in future, I might say.  They will be given their own - they will be dealt with earlier in the morning and it will be given its own date for directions.

MR DREYFUS:  That is understood, Your Honour, and we are all very appreciative that Your Honour put us on first as it is, we interrupted the list.

HIS HONOUR:  Yes, well that's all right, but the magnitude of it justifies that.  Now, I take it we do not need an order then in respect of the transcript, that the solicitors for the plaintiff will attend to that without the necessity of that.

MR IRVING:  Yes, Your Honour.

HIS HONOUR:  Yes, so I won't make any order.  Yes, now - - -

MR DREYFUS:  Your Honour, I perhaps didn't make this quite sufficiently clear, we seek an order that it has the effect of relieving the solicitors for the defendants for whom we appear, from any obligations in respect of transcript cost.

HIS HONOUR:  Yes, well that is what I understand.  Well I - - -

MR DREYFUS:  Which includes the transcript costs from last time, Your Honour.

HIS HONOUR:  Was there a transcript cost last time?

MR DREYFUS:  Yes.

HIS HONOUR:  Which was paid by somebody?

MR DREYFUS:  At present it has not been paid, at present the liability would fall on our instructing solicitors who are seeking to be relieved from that and for the cost to be borne by the plaintiff.

HIS HONOUR:  Yes, well that should happen Mr Irving.

MR IRVING:  Yes, I understand that.

HIS HONOUR:  Very well.  Well again do I take it that I don't need an order or do I need to make an order?

MR DREYFUS:  We have given an undertaking, Your Honour, in respect of it, it is a form that we require, or our instructing solicitors are required to fill out, and we would seek to be relieved from that undertaking.

HIS HONOUR:  Yes.  Well in accordance with Mr Irving's concession I will relieve your client and counsel personally or solicitors personally of this from that undertaking.  And that is on the understanding which will be recorded on the transcript that the plaintiff will undertake that expense and the expense of transcript in the future which expense will ultimately be costs in the cause.

MR DREYFUS:  Yes, Your Honour.

HIS HONOUR:  Yes.

MR DREYFUS:  The other matter we have provided for in our proposed orders was a date for the hearing of any strike out application.

HIS HONOUR:  Yes, well that was the next thing I was coming to.  Am I correct in saying that everybody wants to make strike out applications?  Or perhaps it's easier, does anyone not want to make strike out - - -

MR DREYFUS:  That is our understanding, Your Honour, although the extent of the applications to strike out may differ as between defendants ranging from the whole of the statement of claim which the 20th defendant is wishing to embark on, as against the 20th defendant to possible only parts, but it might be some very substantial parts or slightly less substantial parts depending on which defendant is bringing the application.

HIS HONOUR:  Is there any possibility, this is the other thing when I was musing about splitting the statement of claim up which doesn't seem to have found much favour, but is there any possibility of strike out applications being made jointly?

MR WALTERS:  Yes, Your Honour.

MR DREYFUS:  Yes.

MR WALTERS:  There will be, Your Honour, a considerable overlap I think between the arguments.  For our part we have already written to the plaintiffs indicating what it is that we take exception to.

HIS HONOUR:  Yes.

MR WALTERS:  One of the areas that we will be attacking is the (indistinct) and conspiracy that actually knits it altogether.  So that will be something that I would have thought there was a common interest in the defendants having dealt with at an earlier stage.

HIS HONOUR:  Well how many days judge time do I need to obtain?

MR DREYFUS:  We had thought two but perhaps three.  Two to three.

HIS HONOUR:  You think two to three will be sufficient?  What do you say Mr Irving, I suppose you don't know until you hear the arguments, but - - - 

MR IRVING:  No, and it would depend pursuant to what order that such an application to strike out came.

HIS HONOUR:  21.02 or 23.

MR IRVING:  Yes.

HIS HONOUR:  The inherent jurisdiction or - - -

MR IRVING:  Indeed.

HIS HONOUR:  Yes, inherent jurisdiction we fall back on quite often.  

MR IRVING:  It may well be that applications are simply made to strike out the pleadings by reference only to the pleadings.

HIS HONOUR:  Yes.

MR IRVING:  It may well be that applications are made which are supported by evidence.

HIS HONOUR:  Yes.

MR IRVING:  Now if it is proposed that the application is supported by evidence, then the proceeding may take considerably longer, but if it is simply an argument on the pleading - - -

HIS HONOUR:  Yes, well the parties may not have considered that yet, but - - -

MR DREYFUS:  Can I just foreshadow, Your Honour, we had in mind Order 23.01 which is apt for a proceeding which does not disclose a cause of action or is vexatious or is otherwise an abuse of process.

HIS HONOUR:  Yes, that is the one I was thinking of.  Yes, all right, well I will obtain three days - - -

MR O'MEARA:  I am sorry, Your Honour - I am sorry, 
Your Honour - - -

HIS HONOUR:  Do you disagree with three days Mr O'Meara?

MR O'MEARA:  No I don't, Your Honour, there was a lot of nodding of heads about whether strike out applications would be made, I just want to make the 6th defendant, The Wilderness Society's position quite clear so as not to mislead Your Honour.

HIS HONOUR:  Yes?

MR O'MEARA:  That defendant's position, because it is so critical in that paragraph 529, will be affected considerably by firstly the content of the documents that we hope to receive, and secondly the content of the particulars.  So I would not want to say we are definitely going to move to strike out anything, but we might.  It just depends on the next step.

HIS HONOUR:  Does the dating of a strike out application depend to some extent on whether a war breaks out about these documents?  Because if it does and I have got to first of all have that war, there won't be much point in having days for a strike out application.

MR O'MEARA:  I can hear no, no, it is difficult to be conclusive about it, it might but it might be that we agree to rely only upon the particulars and not worry about the documents or whatever documents are being - - -

HIS HONOUR:  All right, well I will obtain three days for an interlocutory skirmish by way of strike out, that will be I suspect, I would hope it would be some time late in June.  It will be about - that will depend on the number of things not all within my control, in fact very few within my control.  That will be notified to the parties, now that can in effect be the next directions hearing also in this case because almost everyone will be here and anybody who isn't here can be summoned along anyway.  



So I will fix a date late in June or perhaps early in July to deal with any interlocutory applications that are then outstanding, expecting them to be strike out applications.  Is there anything else I need to do?

MR IRVING:  Your Honour, in relation to those applications, we would seek that instead of them being provided shortly before the hearing, perhaps they be provided a fortnight before any - - -

HIS HONOUR:  Yes, well it might be necessary for me to get those days, I might do a mention by email in that I will make proposed orders about the provision of material which will be of the order of a fortnight, a bit more before those days and email that out.  If anyone has got violent objections we might have to have a hearing, but we can avoid a hearing if I act reasonably and don't annoy people, I suppose I will get people to comply with them. 



So of the order of, you say Mr Irving, that you ought to get the material about two weeks or so before the hearing?

MR IRVING:  Yes, Your Honour.

HIS HONOUR:  And you are prepared to agree to serve material on the defendants about a week before the hearing?

MR IRVING:  Perhaps three days, Your Honour, it may be - - -

HIS HONOUR:  Three days, four days before the hearing?

MR IRVING:  Four days, yes.

HIS HONOUR:  All right, well two weeks for you and four days for them, should be enough.  I will get those three days and I will send directions around by - I assume my associate has emails for everybody, but if she has not you should make sure she has.  And they will email around and if anybody has a serious objection to what I do, well then I will hear them, I may even hear them on individually, but - - -

MR DREYFUS:  Your Honour may not have mentioned a date for the production of the documents pursuant to the notice or the deemed notices.

HIS HONOUR:  Well what is the - there is a date in the book, is it - some people have served notices, some people have written letters which stand as notices.

MR DREYFUS:  The rules provide, Your Honour, it's adequate.

HIS HONOUR:  Yes, how many days?

MR IRVING:  Seven days.

HIS HONOUR:  Seven days, well that's all right.  

MR BURNSIDE:  Can I raise two trivial matters, Your Honour?

HIS HONOUR:  Yes, they won't be trivial if you raise them Mr Burnside.

MR BURNSIDE:  Well I don't know.  Your Honour, the rules provide that every court document has to have attached to it a schedule of the parties.

HIS HONOUR:  Yes.

MR BURNSIDE:  That has already taken up dozens and dozens of useless sheets of paper.

HIS HONOUR:  Yes, all right, I will relieve the parties henceforth from compliance with the rule which requires them to spend another three pages of bond paper on that matter.  I mean they could described as, who is the first party?

MR BURNSIDE:  Alexander Marr is the first defendant.

HIS HONOUR:  Well it can simply be Alexander Marr and others.

MR BURNSIDE:  Yes, thank you, Your Honour.  The second thing is, there will from time to time of course be affidavits filed by various people.  

HIS HONOUR:  Yes.

MR BURNSIDE:  Could we have a common understanding encouraged by Your Honour that any party who wants a copy of an affidavit in Word form as well as in hard copy, can get it by asking rather than having to go through a big performance?

HIS HONOUR:  Yes, does anyone disagree with that?

MR DREYFUS:  No, Your Honour.

COUNSEL:  No, Your Honour.

HIS HONOUR:  Very well.  

MR BURNSIDE:  Thank you, Your Honour.

HIS HONOUR:  Yes and so far as affidavits are concerned, if affidavits are to be accompanied by exhibits for the purposes of this case I would appreciate it if the exhibits were, rather than comply strictly with the rules and have exhibit sheets on each document, if all the exhibits were in a folder or in a - depending on how many there are - in some form that they can be read as they are without the intervention of exhibit sheets and that they be - that the folder be the exhibit and the documents in it simply be able to be read.  



So that we don't have GWX1, GWX2, we just have GWX and GWX is a folder of, if it is correspondence, a folder of correspondence which can be set out in the affidavit if necessary.  But it is not even necessary if it is just simply - - -

MR BURNSIDE:  Can I suggest as an addition to that that the pages of that folder be numbered so that it can be referred (indistinct).

HIS HONOUR:  Yes.

MR BURNSIDE:  And the other thing, Your Honour, which is done in some cases of this general scope, is to require that where there is an exhibit or more than one exhibit by a particular deponent that the exhibits be sequentially numbered even though it is in a later application.

HIS HONOUR:  Yes.

MR BURNSIDE:  Otherwise you get a half a dozen instances of Exhibit GWX1.

HIS HONOUR:  And I will go one step further, that if the same deponent makes more than one affidavit that paragraph numbers in the second and third and fourth affidavit are sequential to the first.



To have counsel say it is in paragraph 4 of Mr Burnside's affidavit, and I am reading one paragraph 4 and they are reading another.  I don't know why that's never taken off, but it is highly commendable.  No one will get fined if they breach any of those rules, but we will try and avoid it, it makes it a little easier.



Well thank you ladies and gentlemen for your assistance.

MR ESCORT:  So, Your Honour, the costs of today I take it will be reserved?

HIS HONOUR:  Were reserved, yes.  Costs of today, and I will direct that the orders made today be drawn up by the solicitors for the plaintiff and signed by a judge pursuant to rule 60.04.  They must be emailed to my associate within seven days to be signed.  Very well, if there is nothing more this will be adjourned and the next directions hearing will be when the strike out applications or any other interlocutory applications come on as a result of what we have done today.

MR IRVING:  Thank you, Your Honour.

HIS HONOUR:  Thank you ladies and gentlemen.

- - -
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